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Boeing Opinion Strikes Blow Against Overpayment Theory 

By Stephanie Douglas, Susan McKeever and Zakary Drabczyk (October 30, 2023, 4:58 PM EDT) 

Earlier this month, a California couple sued Whirlpool Corp. in the U.S. District Court for the 
Northern District of California, alleging the appliance manufacturer concealed a defect 
preventing over 20 model refrigerators from keeping a safe temperature.[1] The allegations 
in their suit, Paperno v. Whirlpool Corp., follow a familiar pattern. 
 
Although the couple says the refrigerators present a safety risk to consumers, they do not 
seek damages for any illness.[2] Rather, on behalf of themselves and similar purchasers, they 
seek to recover the difference between what they paid for the refrigerators and what they 
would have paid if they had known about the defect. 
 
This is known as the overpayment theory of damages. The theory goes like this: All other 
things being equal, consumers pay less for products they know contain defects. So purchasers 
who did not know about the defect at the time of purchase should be entitled to recover the 
overpayment. 
 
Over the last two decades, nearly every federal circuit has accepted some version of 
overpayment as sufficient for demonstrating injury-in-fact — one of three prerequisites for 
Article III standing.[3] Some have joined the trend more eagerly than others. 
 
Just last year, in In Re: Evenflo Co. Inc. Marketing, Sales Practices and Products Liability 
Litigation, the U.S. Court of Appeals for the First Circuit permitted claims of overpayment for 
allegedly unsafe car booster seats where the plaintiffs offered no basis for calculating the 
overpayment, and essentially conceded that the product was already "$10 cheaper than its 
chief competitor."[4] 
 
This steady judicial acceptance has coincided with a growing tide of fraud-based class actions, 
dubbed "no-injury" product liability cases.[5] Their targets range from nasal decongestants[6] 
to electric vehicles.[7] 
 
Even childhood favorites like macaroni and cheese have been targeted. Last year, in Ramirez 
v. Kraft Heinz Foods Co., a Florida woman claimed in the U.S. District Court for the Southern 
District of Florida that Velveeta Shells & Cheese was deceptively marketed, because it took longer than three-
and-a-half minutes to microwave.[8] 
 
In theory, no product is safe from the mantra "If I knew more, I would have paid less." But as one recent 

                                  
Stephanie Douglas 

                                        
Susan McKeever 

                                       
Zakary Drabczyk 



 

 

decision proves, just because overpayment is possible doesn't mean that it's plausible. 
 
Suppose that a product — in the Whirlpool case, a refrigerator — really does contain a safety defect. And 
suppose that the manufacturer really did disclose that defect to the public. 
 
The most likely scenario is not wide-eyed consumers flocking to Home Depot for heavily discounted appliances. 
Instead, it's a massive — and likely government-supervised — intervention that takes products off the market 
and drives up the price of alternatives. 
 
So said the U.S. Court of Appeals for the Fifth Circuit in a pivotal decision late last year. In Earl v. Boeing Co., a 
group of air travelers sued Boeing and Southwest Airlines Co., alleging that the companies colluded to conceal a 
software defect in Boeing's 737 Max 8 airplanes. 
 
In 2018 and 2019, two 737 Max 8 planes crashed after the flight computer drove the plane into the ground. 
Regulators moved swiftly, and grounded Max 8 flights across the globe.[9] 
 
The plaintiffs belonged to a class of purchasers who bought their tickets before the planes were grounded. 
Despite completing their trips safely, the plaintiffs alleged their tickets were worth less than what they paid.[10] 
 
This overpayment theory survived in the U.S. District Court for the Eastern District of Texas, but not in the court 
of appeals. In dismissing the case for lack of standing, the Fifth Circuit underscored what it called two 
"unsupportable inferences."[11] 
 
The first was that Southwest would continue to offer tickets aboard 737 Max 8 planes, "but with a price discount 
to compensate for the heightened risk that passengers would die."[12] The more likely scenario, the court 
noted, was that the airlines would offer zero flights until the problem was solved. 
 
The second was that the Federal Aviation Administration would have ignored the problem and allowed Max 8 
flights to continue. The record demonstrated just the opposite. When regulators discovered the software 
problem, they grounded the Max 8 to avoid endangering the public. In the U.S., the plane was grounded for 
almost two years.[13] 
 
Each scenario posed a fatal problem for plaintiffs. Fewer planes in the sky meant higher airfares — which, 
according to the court, meant that travelers who purchased their tickets before the defect was disclosed — like 
the plaintiffs in Boeing — were "likely better off financially" than their counterparts.[14] 
 
The Fifth Circuit's approach to overpayment in Boeing is remarkably straightforward. Throughout its analysis, it 
relied largely on the seminal guidance from the U.S. Supreme Court's 2009 decision in Ashcroft v. Iqbal that 
plaintiffs must "state a claim to relief that is plausible on its face."[15] Few things are more implausible, the Fifth 
Circuit noted, than the federal government allowing defective planes to circle the skies. 
 
And because the FAA is not the only well-resourced agency policing the consumer landscape, Boeing's rationale 
extends far beyond airfare. Another similar agency is the National Highway Traffic Safety Administration. 
 
In addition to promulgating federal safety standards, NHTSA oversees a burgeoning regulatory regime that 
requires automakers to monitor field reports and repair defects.[16] Manufacturers who fall short may face 
crushing fines.[17] In the last two fiscal years alone, the agency has assessed well over $100 million in penalties 
for recall violations.[18] 
 



 

 

Stepping from the driveway and into the house, the U.S. Consumer Product Safety Commission administers a 
similar gauntlet of regulations, which apply to everything from household appliances to children's bibs.[19] And 
in terms of sheer output, neither NHTSA nor the CPSC holds a candle to the U.S. Food and Drug Administration 
— which, over the last 10 years, has recalled an average of four medications or medical devices per day.[20] 
 
The upshot of all this is that no product defect lives in a regulatory vacuum. Manufacturers that disclose defects 
to the public do so also to a myriad of federal agencies whose purpose is to keep unsafe products off shelves, 
streets and runways. 
 
To borrow from Boeing, the unstated premise behind overpayment — that manufacturers could knowingly offer 
dangerous products, and so long as they discounted the price a bit, the agencies charged with safety oversight 
would allow those sales — is simply "unsupportable."[21] 
 
For many class actions, this should be a death knell. If the practical effect of presale disclosure is not discounted 
pricing but a dramatic falloff in supply that inflates the price of comparable products, then the odds of 
overpayment are zero. Economically speaking, this principle ought to apply to airfare, vehicles and refrigerators 
alike. 
 
At the very least, the Fifth Circuit's pivotal decision in Boeing proves that, sometimes, the best defense against 
class litigation is a dose of common sense. 
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